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No. 76-6117 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


SAMUEL D. MAGAVERN, As Executor and 

Trustee of the Last Will and Testament 

Of MARGARET C. DUNCAN, Deceased, 
Plaintitf-Appellant 
vs. 


UNITED STATES OF AMERICA 


APPENDIX 
To Brief for Plaintiff-Appellant 


SUMMARY OF DOCKET ENTRIES 


The Complaint was filed August 


23, 1974. The Answer and Counterclaim by the 


defendant was filed October 25, 1974. Plain- 
tiff's Reply was filed on January 6, 1975. 

On March 12, 1975, the Plaintiff filed a 
Motion for Summary Judgment under Rule 56 
ELR.C.P. On May 7, 1975, Plaintife filed the 
Surrogate's Court Decision, a Memorandum of 
Law, a Supplemental Memorandum of Law, an 
Amended Supplemental Memorandum of Law and a 
Reply Brief. On liay 16, 1975, Defendant filed 
its Crossmotion for Partial Summary Judgment 


On dune 2, 19/5, Plaintift filed a Reply 


Memorandum of Law. On June 11, 1975, Defendant, 
by letter, advised the Federal Court that a 

Transcript of the proceedings in the Surrogate's 
Court was unavailable. By letter dated June 19) 


1975, Plaintiff advised the Federal Court of the 


nature of the proceedings in the Surrogate's 


Court, and attached to said letter a letter, 
dated September 9, 1974, by Surrogate Regan to 
the Defendant. On June 8, 1976, the Federal 
District Court (John T. Curtin, D.d.) filed 
its Decision and Order, denying Plaintiff's 
Motion for Summary Judgment and granting De- 
fendant's Crossmotion for Partial Summiry 
Judgment declaring the tax lien valid and de- 
ferring for trial the determination of the actual 
amount of aoney reached by the levy. 

By Stipulation filed on July 15, 
1976, the parties agreed that the amount of 
money reached by the Defendant's Levy is 
92,305.50, which sun represents a calculation 
of the average amounts which the debtor received 
from the trust between 1968 and 1973, as re- 
flected by Estate Ledger. On wuly 15, 1976, 
Plaintiff filed the Federal Court's Amended 


Order and Final Judgnent based upon said 


a. 


Stipulation. 
On duly 15, 1976, Plaintiff filed an 


Order (John T. Curtin, 5.7.) , granting Plaintiff 


leave to file an Amended Notice of Appeal, the 


original of which was filed on July G, 1976. On 
July 15, 1976, Plaintif£ filed an Amendad Notice 


of Appeal. 
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. taxes be paid, testatrix gave all the rest of her Property, real, 
personal end mixed, to her trustee, in trust, to be held and 
ri administered for the benefit of the femily group consisting of 
those from time to time living of her husband, Matthew Duncan, 
her son, Thomas W. Doran, his children and the issue of his 
children, with the provision that "My Trustee shall pay over or 
use, apply and expend whatever part or all of the net income or 
principal (even to the point of exhaustion thereof} or both, 
the: of he shall deem proper or necessary in order to provide 
comfortable support, maintenance and/or education (at any level) 
* fo the individual wembers of the said family group", and with 
the further provision that "My Trustee shall not feel bound in 
making such payments, uses, applications or expenditures, to 


observe any rule or precept of equality as between the individual 


members of said family group." 
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Commissicner of Internal Revenue and District Director of Internal 
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part hereof and labeled Exhibit "B", purporting to levy against 
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SEVENTH: That by reason of the foregoing, defendant's 
levy upon the above referenceé trust estate was erroneous and 
wrongful. 

EIGHTH: nat by reason of the foregoing, plaintiff's 
rights in the above referenced trust property are Superior to the 
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or sale would irreparably injure 


. 
7 


in said proverty. 


the premises considered, plaintiff prays 


the Court for the following relief: 


1. That defendant be restrained and enjoined permanently 


from enforcing such levy. 


2. That sai \ ice , be cancelled. 
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b. That this Court order that the tax 
lien claims of the United States of America be 
foreclosed against the interest of Thomas W. 
Doran is the property held by the plaintiff 
herein in his fiduciary capacities and that 
the plaintiff be ordered to Pay over to the 
United States of America all money and property 
due to Thomas W. Doran by virtue of his 
interest therein. 

CG. That the relief sought by the plaintiff 
be denied. 

d. That the United States of America be 
granted its costs and such other and further 
relief as this Court deems proper. 


JOHN T. ELFVIN 
United States Attorney 


nena inna 
ROGER P. WILLIAMS 

Assistant United States Attorney 
502 U.S. Court House 

Buffalo, New York 14202 

(716) 842-3484 


WILLIAM R. MORROW, JR. 

Trial Attorney, Tax Division 
U.S. Department of Justice 
Washington, 0. €C. 20530 
(202) 739-3335 


CERTIFICATE OF SERVICE 


rT IS HEREBY CERTIFIED that a copy of the 
foregoing Answer and Counterclaim of the United 
States of America, was served upon the plaintiff 
by mailing a copy thereof by first class mail 


90Stage prepaid to Ma avern, Magavern, Lowe & 
pe | 


Beilewech, Attorneys for Plaintiff, 900 Prudential 


Building, Buffalo, New York 14202, this 2ist 


day of October, 1974. 


WILLIAM R. MORROW, JR. oe 
Trial Attorney, Tax Division 
U.S. Department of Justice 
Washington, D.C. 20530 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


SAMUEL D. MAGAVERN, As 
Executor and Trustee of The 
Last Will ana Testament of 
MARGARET C, DUNCAN, Deceased 
CIVIL ACTION NO. 
Plaintiff 74-405 
-vs- 
Ri? PLY 


UNITED STATES OF AMERICA 


Defendant 


Plaintiff, Samuel D. Nagavern, as 
Executor and Trustee Of the Last Will end 
Testament of Margaret C. Duncan, deceased, by his 
attorneys, Magavern, Magavern, Lowe & Beilewech, 
for his reply to the counterclaim contained in the 
answer of defendant, UNITED STATES OF AMERICA, 
states; 

1. Denies the Crust of the allegations 
contained in Paragraph "SEVENTH" of defendant's 
answer and counterclaim that claim the existence 
of any property in the possession of the plaintiff 
in his fiduciary Capacities in which taxpayer, 


Thomas W. Doran has any interest. 


AS_A DEFENSE, PLAINTIFF ALLEGES: 


2. Under the terms of said testamentary 
Crust, there is, this time, neither property, rights 
to property, monies, credits or bank deposits now 
in plaintiff's possession, belonging to the 
beneficiary, Thomas W. Doran, nor sums Of money or 


Other obligations Owing by plaintiff 


ay 


o 


a 
} 
* 
a 


wy ye 
a 


5! 


DTT SD SOARES Brora ron COURT 


- sa PP eyes to 4 ach hee de ate 
Cel OX TVEAI 7 


Voc DLSPIIC? OF NUT Yr 


a os DR 
eee eRe er tlt 
NArtray May x ) 
mu DL SVLIN, as 


Trustees of the Last win 


- Ti i 
OF MARGAZES ©. buNcaAg, 


--@ 


CIVIL ACTION 


UNETRED STATES 


TN ¢8 25 1 Poa? 
PLUASE BAK 


AGaVarn, 
this Court 
New York on the 


Buffalo, Now 
mMarcn 10, 1975 


/ 
VA 
ie A 


7 


oy’ , 


MAGAVES 


Attorne oe out ae 


vAmVS 
STATE 


SRICT 


DUMNCAL Sceas CiViL ACTION No. 


MOPXON 


TINT TENDS ins mee 
Wat dae dui STATES 


uve Of 
nO property or 
ated in: a Unix wk and 
Margaret C. Duncan, that the Court 
eral Rules of Civil Pro 
the xvelicé 
and Trustee o 


he NA) SS Se 


se WUNGCan, Gdacea: f and dismissins tn: fend t's ansver and 
@lain on the ground Ghoc chore is fo Gonuino Loans a: > ary 


{> yen 
Lac 


see . 
Cups ot 


MAGAVERN, MAG. \\ 
Attorneys at dau @ 20 Ca 


aN 
4a me ty 


ong 
ye 


yer 
4 


ar 


ae 
Lad 


tlise 


pe 
eS 


* 


7 
58 


rap 


Xo 
MAGAV EEN, 


Attorneys at Law 


New 


= 


alo, 


ty 
Bf 5 pr 


2 


T FOR 


% 
~ 


T 


OTIC 


= 
paler 


A 

M 

@wes and 
don th 


¢ guD 


x 
= 
2 


n 
SR 


Col 
oe 


2g, 
z 


fe 
ned d 


ion 
duly 


de 

te 

na 

rie County. 


n 


ies 
ba 


R= 
he 


. 


OU oO 


uncan, 
ee ae | 
#¢e' Ss’ C 


cD 
OS 


Ne 


, 


fo 


ae 
ae eA 
aie 6 


sad 
Vis 


new 
aoa 

ad 
very 
el tae 
~~ 

Lo 

+203 


co: 
Cy 
Mn 


arCSarat CC. 
he Su 


a 
let 
ps 


Db 
QO 


j 


r 


vs 


. 


ey 


Py 

dts 
Fan a 
rs ode 


of 
ma 


3 
& 
ed 
BG D, 
+ 
we 
Sthorneys at Lowe 


nT, 
a 
Tis 
Ww 4 
de 
Ls 
Let 
Hl 
ob 


n 


_ 
ae 
SAM 
= 
<7 


LES 6 
estam: 
ary an 


ba] 


nd 
SRAM 
rr 
a 
“ 
Ace 


a DE: 
= to 


kc 


and 


i 
&. 


v 
a ou 
D 


UNITES 
a gig, one SVE 


om 
fa 
Cries 
* 

~ d- 


. 
ve 
he 


1 
notion 


po 
ary 
Wi 
14 
D 


forth, a Notice of 


to property, monieg 


ey ey 


W. Doran and all sum 
as Executor and 


4, THaAt on 


which sets up a 


ry 
Lae bo 


ration of the interes Li 2 a anefticliary, Thomas W. 


the 


determination of the 


claim age 


That on of abdcu he t] ¥ Of wsune, 


through its agent, Department of 


served with notice of sz pre ay 2) : Etter, On Ox about thi 


day of July, 1974, d: Airc aot said proceeding through it 


orized agant, Roger am: ist: cs ates Attorney 


4 
PRES, 


ISLVE presentation 


Sn wn, y ae : ~ Ww i poe Aas a ba Me j at Poy Pees 
eVCcnange Of Driers by Le C nex doepe ce dant 


MAGAVERN, MAGAW ERY 
Attorneys at Law © 20.Cati, 


uction of Article cd 4 Ge WL! ar 


Duncan and for the determination of the property rights, if any, of 


e beneficiary, Thomas W. Doran in 


ed, was commenced on the 23rd day of August, 1974 to protect 


nd preserve plaintifé's 


ute of hamications. 


conn &. Bitivin, Unit 


action on October 23, denied 


allegations of 


£ briefs by your 


Erie County, and on or abaut the 27th day of 


J 


Surrogate’s Court o£ Erie County order 


e 
is no property or rights to property |! 

Thomas W. Doran, the subject of copy of the 
Surrogate's Court ordar dated ed hereto and 


a part hereof 


Surrogate 


. ’ 
Ce ULUL Lees LESS SS 


Tn 
pS 
ther 


avor o 
on of 


£ 
Hi 
“3 


and €o grant « 


Yo 


=y 


’ 
~—_= 


we 0% 


ry A ee 
Os 


- 

- 
- 
7 


_ 


rt SP ype VP QTON ryyexyegy 
PPO) SUA eG DESURICe Couns 
AT? 

res i Pa 0 


NM DISTRIC® OF New YORK 


~ 


u 


} 
4m 
wd 


4 
my 


AMUEL D. MACAVERN, as Executor 


Trustee of the et wild and Ts 
of MARGARET 


ee 


Decaags2d, APPIDAVEIT IN 
OF Pi a 


dk Gp enon “oP 
FOR uskeny Big Fe ee 8 


SiN ee a M on 
SUTATES OF AMERICA, 


Mee hee 


pe B® OF De TORK 
ore) sind OF BRT 
Cry OF BUGEALO 


Qn perry ip a xe iy Sl 
SAIRIAL eo ba GAY? 


i CAV oy he 
ibe ASI 


by ee Sy mw, 
ERG) SL 


to, and 


La for 


4 


Ene FOth Gay oz 


and State of Maw yo 


Sanaal 


At a Surrogate's Court held in 
and for the County of Erie, 
State of New York, at the County 
Hall, in the City of Buffalo, 
New York, on the 27 day of 
WO, 49755 


PRESENT: HON. WILLIAM J. REGAN, Surrogate 


SURROGATE'S COURT 
COUNTY OF ERIE : STATE OF NEW YORK 


N THE MATTER OF THE PETITION 
of 
SAMUEL D. MAGAVERN, 
Executor and Trustee of File No. D 6044 © 
LAST WILL AND TESTAMENT 
Of 
MARGARET C. DUNCAN, 


Deceased 


SSeseaeRenneemeneenemenmmenmeenne IN 


This matter having come up before the 
Court on a petition of Samuel D. Magavern, Executce 
and Trustee of the Last Will and Testament of 
Margaret C. Duncan, to determine the construction 
and effect of certain provisions of said Last Will 
and Testament and the Validity and effect, if any, 
of a Notice of Levy served upon him in his 
fiduciary capacity as trustee, purporting to attach 
all property. rights to property, moneys, credits 
and bank deposits in the petitioner's possession 
and belonying to Thomas W. Doran, one of the 
beneficiaries of the trust, and there appearing 
on behalf of petitioner, Magavern, Magavern, Lowe 
& Beilewech, Messrs. Samuel D. Magavern and Charles 
B. Draper, of counsel and John T. Elfvin, 


Zl. 


U. S. Attorney, Roger B. Williams, Esq., of 


counsel, for the United States Government and upon 


hearing the arguments of counsel and examining into 
memorandum and the law in such cases made and 
provided, it is 

ORDERED, ADJUDGED and DECREED, that this 
Court maintains jurisdiction over the Last Will and 
Testament of the deceased, Margaret C. Duncan and 
the construction and effect of any provisions of 
said Last Will and Testament, and it is further 

ORDERED, ADJUDGED and DECREED, that the 
trust beneficiaries of the Estate of Margaret €. 
uncan, do not have any Property rights in’ the 
trust which was created in Article Third of said 
Last Will and Testament which reads as follows: 


"ARTICLE THIRD: 1. This trust shall 
be held and administered for the benefit 
of the family group consisting of those 
from time to time living of my husband, 
MATTHEW DUNCAN, my son, THOMAS W. DORAN, 
his children and the issue of his 
children. My Trustee shall pay over 
or use, apply and expend whatever part 
or all of the new income or principal 
(even to the point of exhaustion thereof), 
or both, thereof he shall deem proper 
or necessary i.1 order to provide com 
fortable support, maintenance and/or 
education (at any level) to the individual 
members of the said family group. My 
Trustee shall not feel bound, in making 
such payments, uses, applications or 
expenditures, to observe any rule or 
precept of equality as between the 
individual members of said family group." 
and (it is further 
ORDERED, ADJUDGED an@ DECREED, that, 
therefore, there is no property or rights to property 
belonging to beneficiaries, specifically 
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IN hE WILL OF DUNCAN 
Cite a5 962 NLY.S.20 789 
6. Trusts ©2276, 280 
Where trustee in administering: trust is give: 
as to application of income or principal to one 
beneficiaries without being bound to observe ans 
equality, beneficiaries have no absolute right ty recs: 


trust, their gift being only of so much as trusts 
¢etermine to apply. 


5. Trusts ©1511) 
Creditor of beneficiary of discretionary tru 
tee to pay any part of income or principal to 


S. Wills -634.10(1) 

Where, under terms of testamentary trust inst:un Leneficar 
jes were collectively designated as family grou: aii trustee had 
complete and sole discretion to apply and expend income or principal 
for support of any one or all of members of group end wes 4a. ~harized 
not to observe any rule or precept of equality as ; 4 rnembers 
thereof, interest of beneficiary under trust was r:ereiy one of expect- 
aney, trustee could not be compelled to transfer to eny mercber of 
group any part of trust property, and trustes F'd no property of 
beneficiary which was subject of levy until such i0:.¢ cs trustee would 


exercise discretion to make payment from trust io teneficiary. . 26 
U.S.C.A. C.R.C.1954) § 7426(4); EPTL T-2.1( 


Samuel D. Magavern, Buffalo, for petitions: 
John T. Elfvin, U. S. Atty., Roger P. Williarss, : 
for the United States. 


WILLIAM J. REGAN, Surrogate. 
The trustee of the Last Will and Testament of Nargsret C. Duncan 
has petitioned this court to determine the vali:i+: i 
of a notice of levy served upon him in his fiduciary cap: 
purporting to attach all the property, right: to 
credits and bank deposits in the petitioner’s p 
to Thomas W. Doran, one of the beneficiar:c 
pertinent provision of the trust in issue is contsined is 
said Will and reads as follows: 
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uses, applications or ex: —- TLUres, ¢ vive any rule or pr 


cn of 
equality as between th. incvidual members of said family rou” 


{1] The initia! issue Confront 2 this court js y vhether this coy 
hes jurisdiction to Vaeule. cence! or dische ee the levy served on th. 
trustee by the Internal Re. ae Service. The law is well Settled tp. 
the United States in filinw @ root of claim in a probate prox 
implicitly consents to the rs sletion oF the » probate court to deter. 
mine the validity of its ¢aim. The levy filed in tha ins 


eels by 


tant mats. 
however, is not concerned with proceed’ n * pertaining te the Judici.? 
settlement of the Last We an Cstarment of ae recaret ©, Dibncsa 
but rather concerns the property rights. #4 any Uhomas W, Doran, 
one of the possible bees 


(2] The affirm: live ac: of filing & proof of claim invokes 
jurisdiction of the Surroge- Court to dj- ct the distribution of o- sts 
assets in accordance the; SICA, he caszs cited and relied unon 
the petitioner concern ae eves WIth the determination Of claims 
the government in probat< proceeding: and not with actions witl 


respect to creditor's Fights to enel:viary’s interest thereund 


fa) A levy Served, as in this case after the conclusion Of ph.. 
probate p: ‘oceedingss, cffeczs en = mMinistrative seizure Of assets and ru 
authority of any court is n= -: Py (0 21v% weight or gitimacy t 
effect, U. & ¥y. Biland, 233 Sad 11s oP wrth Cireuit 1955 
United States Congress }.-: provided en adequate remedy by; 
apyrieved partly to attack 2 levy wh on is peuncan to be Wrongful; 
asserted. See. 7426(; ) Of the Internal ee ue Code of 1954 provides 
petitioner with this Yemecy. Judicial interpratation Of this section 
indicates that this remedy is to be pursyer omy in the Federal District 
Court. To decide that this soort has uicladiction or power to deter- 
mine this issue Would exceed its newer. and jurisdiction conferrai 
upon it by the New Yort- Stee constitution and statutes enacter 
therein. 


ial, 


ie 


[4] This court therefore: finds that j lozs not have the authortt 
Jurisdiction, to Veeate, annul, cancel or CUscharyre the levy served 


Mpon the trustes, Te hy ny ou Mak The Dotitienar jing in Poet enn 


menced a pr ‘oceeding: pursucc: t5 the. provisions of Section 7425 ae 
the Int. Rev.code tit the Pi eteiet Cou fe the Woster: 
District of Nay York fo: 

Although this eourt Wee pea Parad power to deter 
He Walidity of (he luvy, jp + n') os Juric on over the Lust 
and ‘ls sGiincent of the dece = SEE Cot eet igey fad eifect of 
Provisions of sald bast Wit 
he decided jf. wWhethop f 


it the: Crest Which wits 


IN RV Wild. OF 
Cite a5 392 N.V.5.24 78 
Under the New Yor k law an express trust vests in % 
gal estate wale only to the execution of the 
weficiary does not take any legal estate in the propert 


7 1(4). 
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( Bi The nature of a beneficiary’s interest In propery + subject 
ast is an equitable interest oaly with the 7“ to enlorce the t 
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eeovisions pur suant to its terms. Van Cott v. Prentice, Le 
NE. 251. 

Acvording to the terms of the instant trust instrumcs’ 

aries ec sllectively designa ited as a family group, of 
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dintenance and/or education to any one or more Ot 
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sud family group. The trustee has scale: ang 
wurauant to the terms of the trust to apply and exp 


vrincipal for the support of any one oF all of the mero: 
family group. The trustee is further authorized no% 


pom tenes ob vpevatn ane by bit tee 


eale or precept of equality as between the member 


{o-S} It is clearly the law that where a trustec 
the trust is given absolute discretion as to the applica 
wl to one or more of a group of beneficiar 


vC 


i 
a to observe nny rule or precept of equality, tha’ 


no absolute right to receive income from the 
“only of so much a3 the trustee vipat Hiee 
_ Matter of Connolly, 71 Misc. 385, 
si}ton v. Drogo, 241 N.Y. 401, 159 N.B. 496. 
oh _— you have a discretionary trust, a cree Aor 
siarics cannot compel the trustee to pay any 
‘inte to the capes Wetmore v. Trus: 
ussell, 60 Misc. 617, 12 N.Y.S. 520; 2 &: 
185. The creditor, in oe — the Unit 
ment, ca ee compel the trustee to make a payment 
of the trust where the enwtciar, indi<: 
trustee to make such a payment 
ore the discretion is conferred Upon a trastec 
ircerfere with the exercise of its diserction. Ma 


192, 300 sr y.S, 690; Matter of Littman, 


The only daterest of Thomas \ 
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Surviving partners appealed. The Supreme Court, Appellate Division, The 
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Magavern, Magavern, Lowe & Beilewech 
900 Prudential Building 
Buffalo, NY 14202 


Re: Merdaret C. Duncan Estate 
File No. D-6044 


Gentlemen: 


The above estate proceeding was returnable in this Court 
this morning. 

sam Magavern and Charles Draper appeared in behalf of the 
estate. No appearance was mage Dy the Us S. Attorney, 
The Court, ofcourse, had bee; apprised by letter of Sep- 
tember 5, 1974, that no appearance would be made by reason 
of the claim of the U. S. Attorney that this Court lactis 
jurisdiction here 


Decision has accordingly been reserved th respect to 
their claim, 1 will delay making any decision in this 
matter before September 25, 1974, for the purpose of giving 
the U. 3. Attorney an oppor cuni ty tO present @ replying 
memorandum if he desires Mr. Draper has informed the 
Court that a copy of the petitioners memorandum is being 
forwarded to the U.S. Attorney on this date. 


A memorandum of law has been submitted by the petitioners. 
Wi 
ac 


My 


In the event a reply memorandum is not 
U.S, Attorney by the aforesaid date o 
] then presume la tne U.S. Attor 
to file such and will proceed <o de 

* ouc benetit of same, 


ived from the 
Noer 25th, | 
not intend 
natter with- 


5 = ct 
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William J. Reagan 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICE OF Niw YORK 


SAMUEL D. MAGAVERN, as Executor 
and S'irustee of the Last Will end 
Testament of } MARGARET C. DUN AN, 
Deceased, CIVIL ACTION NO. 74-405 
Plain. tr 
Tie ¢ ROCLICE OF MOTION 
UNITED STATES OF AMERICA, 


Defendant 


PLEASE TAKE NOTICE, that upon the annexed affidavit 


and memorandum in support thereor, the United States of 


America willl move this Court on the 190th day of May , 1975 


av 10:00 A.M. far partial summary judement purse 


Rule 56(b) of the Federal Rules of Civil Procedure, and 
for such other and further relief as to the Court mey seem 


just and proper. 


Buffalo, New York, 


LCG of New York 
ost Office Address 
eg Unite tates Courthouse 
utfels., sex York 14202 


. WILLIAMS 
tant United States Attorney 


MAGAVERN, M ea aaa ROWE 8s 
Attorneys at Law 

eo Cethearal sant 

Burfalo, New York 14202 
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WESTERN DIE STRICT OF NEW YORK 


= D. MAGAYV: As Executor 
and Seda of the ye Will and 
Testament of MARGARET C. DUNCAt 
Deceased , 
CiVIL ACTION NO. 74-4o5 
Plaintiff 
SEZMORANDUM BY THE UNITED 
STATES nes OPPOSITION To 
B'S MOTION FOR 
AMERICA, : UMMA JUDGHENT AND IN 
: tT OF CROSS—MOTION 
Defendant FOR PARTIAL SUMMARY 
JUDGMENT BY THE UNITED 
STATES 
United States of America, by 
Acara, United States Attorney for 
York, files this Memorandum in Oppcsitior aintiif's Motion 
for Summary Judgment and in Suppor: of < ‘OSS-Motion by the 
United States for Partial Summary od ment the grounds that 
there are no genuine issues as to any me 41 facets and that 
defendant, United States of Ameri¢e Is entitled to judgment ag 
a matter of law pursuant to Rule 56 ( Federal Rules of Civil 
Procedure. 
STATEMEN? 


m 


This suit was brought under In: aon SSveune Code of 195k 


§7426(a)(1) [hereinafter referred i s Code], and seeks the 
cancellation of a notice of levy served unon the plaintiff by 
a representative of the District Di sUO! Internal Revenue 
at Buffalo, New York, and an injunction against the enforcement 
of said levy by the District Dire CuO 

The taxpayer, Thomas W. 
Duncan, deceased. Thomas W. 
commencement of this action. juPine 1964, Marearet Duncan 
executed a wlll (a copy of which was attached to the Complaint 
1¢rein) in which the residue of her esta vee, under "Article Third" 


thereof, was left 


IN TRUS@?, NEV: 
and upon the Foul lowing | berms 


As hls trust Shari 
Latered for the benefit of ¢r 
consisting of those from tire 
of my husband, MATHEW DUNCA 
DORAN, his children and 
children. My Trustee shall t 
apply and expend whatever p2 
net income or principal (eve: 
exhaustion thereof), or Both, 
deem proper or ne ecessary in order 
comfortable Support, maintenance 
shin eee (at any level) to ee ai 

embers of the said family S70u 
shied ni feel bound, in mal} cing 
uses 
any or Or precept of equal 
individual members of said 


THOMAS W. 
nis 
Or use, 

Or the 
DOLNt of 
he shail 
rovide 
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ane) 


the executor and trustee un tne wi ( Margaret C. 
Duncan is Samuel D. Magavern, the pleitntifr in tnis action, 
He has distributed the following amoun n 7: yer under 
the terms of the Crust, ih the 

1968 

1969 

1970 

1972 

171/72-10/31/72 

11/1/72-10/31/73 


During the period from Novenbder 2, 1972 te Odtober 41) AD 73, 


the following amounts Were, @ccordine to the stee's accounti Ine, 
distributed: 

Thomas W. Doran 

Catherine Graber 

Ann Wechter 


Peter W. Doran 


Evidently, the distributions 2=+- 


Com RS 


according to whether the trust-e 


beneficiary "needs the money.?! 
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On December 5 1973, a Revenus 


2 


ede pe 
auee 5 


levy on the executor and tru 


the 


unpaid tax liabilities of Tnomeas 


rs) 


im the above trust. ‘The trustee, 


levy on the grounds that, under ¢: 


monies were due and owing 


Seevice of the 1evy. See 


or the Regional Counsel to La: 


> 


AaA 
on oe 


» at Burfale, correspon 


Government's position in CSSentia 


set forth below. 


The trustee, 


btained 


aa 
me 


an Order to Show Cau 


2 


ec a 
u 


New York, why the In‘ 


Should not be vacated, cancelled and 


Counsel then advised the trustee 


CAaG 


Oosition that the Surrogate lacked ju enass 
& vw 


States, anu SUSpested that the UrOper > 


Den) 
ai 


Wes tO bring @ wrongful levy actio 
§7426(a)(1). 


The trustee at first refused to 


a 


that he desired to contest the 


ta 
S 


Surrogate Court. Later, within 


pertaining to wrongful levy actic 
trustee brousrht this action 
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Surrogate's Court. 


North-ftlantic 


time to time 
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y a a 


mae 


perticular 


erved a notice of 


‘used to honor the 
the trust, no 
at the time of 


thereafter, the office 


Resion, Internal Revenue 


Yee 


forth 


a= 


sai 


a 


a> trustee 


Court under Code 


an action, stating 


jurisdiction in the 


the Proceeding in the 


The United States filed 
In the proceeding in 
the United States Attorney appeared sne tally and 
filed a Memorandum in Opposition to jurisdiction over the United 
States. On December 27, 1974, ee filed a decision — 


nolding that he lacked jurisdiction ry vhe United States, but 


went on to treat the matter as an ex par Wild eonstruction 


Poa! 
( 
proceeding, and ruled that the Ss0eyer rad no rigthts in ] 


oroperty of the trust which could te r ched by a levy by the 
Internal Revenue Service under Code é Y. Doran 

died on February LO. LO75. 5 a > then moved for 
Summary judgment. Since it appears 


in dispute in this case, the Government 


Jucgment under Federal Rules o 


TAXPAYER POSSESS&I 

LEGALLY ENFORCE:BL} 

RIGHT TO INCOME 

CORPUS OF THE 

TO WHICH FED=RAi 
The underlying question raised 


©O woat extent, the 
question, to which federal tax 1i 
eafainst him: can attach, and which 
levy. 6 5a, 
initial refusal to 
Of his proceeding in the 


QsSertion, in this case 


In the Affidavit filed in sunvort of the plaintirt's 


Motion for Summary Judgment it appears to be the plaintirf's ‘ 
position that the Gurrogate's gecision is conclusive with 

respect to the question of the existance of any property or 
rights to property of the taxpayer in the trust assets for 
purposes of Code §§6321 and 6331.) - 

While the Governn ment agrees that the above ques tion is one 

of state law, Aquilino v. United States, 363 U.S. 509 (1960), 
it objects to the plaintiff's legal conclusion that the Government 


can be bound by a decision rendered ex parte by a Court which 


ruled in | the body of the decision itself that it lacked jurisdiction 


al 


over the United states. See also Commissioner ¥. Bosth, 387 U.s.-— 


456 (1967). ‘The fact of the matter is that the Surrogate wa 


never exposed to the Government's argun: 


(D 
S 


ts on the merits 
Since the sole purpose of the United States Attorney's 
in Surrogate's Court was to contest Jurisdiction. 

On the dates of assessment noted on the ATTicdavit of the 
District Director as to the levy and the unpaid tax liabilities, 
the Internal Revenue Service obtained liens upon all of the 
Droperty and rights to property then owned or thereafte LL 
by the taxpayer during the lifespan of the lien. Code §6321, 
6322. In order to determine whether, and to what extent, the 
taxpayer has rights in particuler property, it is state law that 


will control. Aquilino v. United States, supra. Unfortuna ately, 


the particular question raised by this case has, evident AY, not 


been considered by any New York Court. 
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anoears 


MA tin * 
amouns. 


of the will vests a larre 


that 


is the Government's POSition 


Trustee shall pay over 
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43 he 
ane ms. 
Vila | 4S 


rare ©) 


the testatrix' express Le 


ed intent 


be used for the "comfortable Support, rei 


of the beneficiaries, shows clea 


right under New York law. to have 


> 


trustee paid over to him for the purpose 


Ae 
eC 


First, it under 


of the Duncan wlll, the trustee 
discretion if he rere to pay ov 
reasonable person would think " 
ivelandg, G4 N.Y. 321 (1881). 


om Cone 


oP Article Third (1) 


the S 


in trustee 


nature of 


combined 


ntenance and/or education" 


the taxpayer has 


cetermined by the 


ne 


S outlined in the trust. 


Vy 


» that under the terms 
guilty of an abuse of 


a 


eficiary less than 


852, 253 N.Y. Supp. 2d 973 (1963). 


Second, it is equally cleer un 


a 


the trustee, and that Court could ei 


16) 


w 
4 


exercise his discretion or take it uD 


” 
aa 


amounts and order them distributed. i 


C 
163 N.Y. 282. S7 NR, 490 (1900), 
empowered to use so much of the proper 
and benefit of the trustor's niece as 


time to time , "think best," Evidently, 


vaid very small sums to the beneficiary 


make payments altozether. ‘The ne] 


Court 


an enforceable right in the trust 


amount and ordered the payre 


Fad 
c 
OL 4 


the beneficiary's Support. 


Nuts Mise. 24 60, 300 WY. 
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192 H.Y. Hise, 


b] 


3? 


Hayden's 


ets 


Estate, 1 


1937); 


*; .* n 7 r ope 
22 826 (1948); In 


ereeman, 40 N.Y. Mise. 


Atself to fix reasonable 


ollister v. Fassitt, 


tee shoul 
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trus 


AL first: 


de 
vee 


reasonable sium 


ce 


in re Vieman's Wili, 


In 


Pe Allen's 


oe 
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«Xe Supp. 2d 708 (1951). 


: < il ecnmmnmememniemmmemmmeecmcmeereemeremeeeeen re teen ed 
= TETAS SR REE CR EERE, MERC PERSGCS BANE TPS TERT RIOT EEN AEN SE ST SEI TEAL ARTES HT SETI ETE CEA LEE EEE OTE D NEE NOE ERS TERRES EIEN SEED NARDIN TREE ES DG ELE A EEL ES EA SLATES EOI I TMS RARER AE BT OTE EISEN STD RE AR RO ENCE HA 
ea Sa aa a a a a 


In this regard, 

drawn by the Courts betweer PISAte &s property which are truly 
Sy 

contingent and those an which njoy rent is merely postponed 

to some future date nm United States Long Island Drug Co. 

115 F. 2d 983 (24 MiP. I940), the Crys drew such a distinction, 

Pointing out that while future savor ayments were contingent 

upon performance of a contract of service and represented no 

existing property rights, 

beneficiary of a trust repr Nuec a five ici to realize 

Property or income derived ther: nm, ¢ dant upon no future 

performance. 115 F. ed at 926 dtins Mi oF Rosenberg's | wii, 

269 N.Y. 247,199 NE. 206 72), and United States v. Canfield, 

29 F. Supp. 734 (3.0. Gal. 

The defendant therefore believes tr ne New York 
authorities discussed above SupDOrt the sition that, at the 
time of the levy, Thomas vy. Doren hag fixed and determinable 
right in the income and corpus of th: ust created unde the 


Dunean will and that said PLSnt wa: woject to ley,y under Code 
3 d 


$6331. 


x It also believes, however, tha: he amount of that property 


right is limitea to sums determined ov one trustee to be payable 
to or for the use of the taxdéyer in the reasonable exercise of 
his discretion. Sand v. Beach, a1 201, 200 NR. BP 1 (1936). 
- Drogo, 241 N.Y, how 

In ee V. Paylor, 254 F, Sup; Cal. 1966), 
a case involving &® levy on a tru: for support WLth Svendthri ft 
and forfeiture Provisions, the c Or arecterizac the issues as 
first, whether the federal tax lien Can attach to a taxpayer-- 
beneficiary's life interest an & SUSSOrt truce and Second, if 


the lien does attach thereto, hoy 4+ Te) be effectively foreclosed, 


On the first iss ue, the Court 
the wording of the trust instrume 
to that in the Duncan will. 25% 
the taxpayer-benefleiary a "lifetime, 
right to support from the income 
went on to note that the provis 
pay" was mandatory, and that the disc 
was limited to a determination of the 
for the taxpayers care, maintenance and 
the Court said, 
were enforceable under California law ( 
which they are, as is discussed above 


3 


and the fact that those rights micht be 


the validity of the Government's lien, 
practical problems of enforcing 

On the second iss sue, the Court 
motion for Summary judgment forec 
ordered that further Proceedines be 


~ 


determining the appropriate terms Of.o4d 


the trustees pay over to the Government 


‘2aCn was 


the taxpayer beneficiar 


enforceable in 


eee , 
OUT only 


Savior found that 


Similar 
» Gave 
©, equitable 
The Court 


ie "trustee shall 


Ption of the trustee 


emount deemed necessary 


Support. Furthermore, 
in the trust 
in the same Ways in 

New York) 


variable did not atrfect 


added to the 


Government's 


&ment ordering that 


such sums as might 


later become payable to the taxpayer-beneficiary. 


The defendant herein likewise reaue 


Cross-Motion for Partial Summary 
Doran did have a legally enforce 


corpus of the trust. The Sole remainin; 
the sum or extent of Such right as dete 


for pay over to the éfendant., 


Praned bY thie 


sts the Court Brant tts 


that Thomas wW. 


income and 
issue then would be 


Court 


ee ee ee eee eee - 


CONCLUS1 
The defendant Submits that the Tactionale and the 


above are applicable to the case at ba- and the Covernment 
accordingly is entitled to judgment as a matter of law. 


J. ARCARA 
sates Attorney 
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LED STATES DISTRICT pein i 
DISTRICT OF” NEW Yorx 


D. MAGAVER) As Executor 


> 
_trustee Of The Last Wii} and 


ament of MARGARBT C. DUNCAN, 


Plainti ri 


AMERICA, 


Defendant 


COUNTY OF ERIE 


I, ___HERBURT B. MOSHER 


(1) That I am the District 


Tor the District of Buttalo 
2 


(2) ahat, acting in my 


custody of the fiises and 
Service relative to the following 
(3) Theat 7 have csused an 
records to be made and that 
That on the dates listed 
Secretary of the Treasury made ass 


Doran for unpaid federal income 


enalties and interes t, for the periods 


emounts set forth below. Notices of 
for payment thereof were duly made 


follows: 


duly sworn, state: 


n 


Internal Revenue 


and FICA taxes 


> 


Listed below, and in the 
cssments and demands 


Doran as 


’ 67 3 * 70 
297K 
191.6 


9 OO) 
Poy, li 


rl. Ue ’ 
9, 30/,. 9O 


306.088 
168.65 


3, 700.05 
16.20 
7.00 


il 


ist and 2nd Qtr. Withholding Dee 128361 
1965 & FICA (1) 
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At a Yerm of the United States 
District Court held in and for the 
Western District of New York at the 
City of Buttalo, New York at the 
Courthouse thereof on the 15th 

day of July, 1976. Heit ie 


PRESENT: , HON. JOHN T. CURTIN 
District Judge 


UNITED STATES DISTRICT COURT FOR 
THE WESTERN DISTRICT OF NEW YORK 


SAMUEL D. MAGAVERN, as Executor and 

Trustee of the Last Will and Testament 

of MARGARET C. DUNCAN, Deceased CIVIL ACTION NO. 
CIV. 74-405 

Plaintiff 
“Vs MENDED ORDER AND 

FINAL JUDGMENT 

UNITED STATES OF AMERICA 


Defendant 


t 


This cause having come on to be heard on 
motion of plaintiff for an amended order and final 
judgment and the Court having considered the plead- 
ings in the action, the plaanti£E’s motion for a 
summary judgment pursuant to Rule 56 of the Federal 
Rules of Civil Procedure, the defendant's motion 
for a partial summary judgment pursuant to Rule 56 
of the Federal Rules of Civil Procedure, the 
affidavits ande memoranda of the parties hereto 
filed herein, the order and decision of this Court 
entered on June 8, 1976 and the stipulation of the 
parties dated July 12, 1976, and having found that 
the parties hereto regard the issues of law 
involved herein as being of primary importance to 
both parties and desire to enter into a final judg- 
ment herein in order to avoid further unnessary 


delay and litigation expenses for a trial herein, 
62. 


and having found that there is no genuine issue 
to be submitted to trial, 1b is 

ORDERED, that this Court's order, 
dated June 8, 1976, be and@ the same hereby is 
amended by deleting therefrom the sentence: 
"The determination of the actual amount of 


trust income and/or principal reached by the levy 


must await trial"; and by adding thereto that by 


stipulation of the parties, dated wily 22, 1976, 

the amount of money reached by defendant's levy 

is the sum of $2,305.50; and it is further 
ORDERED, ADJUDGED AND DECRBED, that 

the defendant recover of plaintiff in its counter- 

Claim the sum of $2,305.50, and it is further 
ORDERED, ADJUDGED AND DECREED, that 

upon recovery of the sum of $2,305.50 from the 

plaintiff, the defendant's tax lien and levy 

will be deemed cancelled and the defendant will 

be forever barred from enforcing its levy or filing 


further notice of levy against the plaintiff. 


. JOHN T. CURTIN 


JOHN T. CORTIN 
United States District Judge 


ENTER: 


